TERMS AND CONDITIONS OF COMMERCIAL SALE


1. OFFER, CONFIRMATION OR AGREEMENT.  These terms and conditions of commercial sale of TPR Enterprises, Ltd. (“Seller”) (“Terms and Conditions”) shall apply to and form an integral part of all quotations and offers made by Seller, all acceptances, acknowledgements and confirmations by Seller of any orders by Buyer and any agreements (“Agreements”) regarding the sale by Seller and purchase by Buyer of goods from Seller (“Products”), unless and to the extent Seller explicitly agrees otherwise in writing.  Any terms and conditions set forth on any document or documents issued by Buyer either before or after issuance of any document by Seller setting forth or referring to these Terms and Conditions are hereby explicitly rejected and disregarded by Seller, and any such terms shall be wholly inapplicable to any sale made by Seller to Buyer and shall not be binding in any way on Seller.  Seller’s offers are open for acceptance within the period stated by Seller in the offer or, when no period is stated, within forty-five (45) days from the date of the offer, but any offer may be withdrawn or revoked by Seller at any time prior to the receipt by Seller of Buyer’s acceptance thereof.  All sales are FINAL, unless otherwise agreed to by Seller in writing in accordance with Section 8 below. Product orders may not be canceled, withdrawn or modified without Seller’s prior written consent, which consent may be conditioned or withheld at Seller’s sole discretion.
2. PRICING.  Prices in any offer, confirmation or Agreement are in U.S. Dollars, based on delivery FOB Seller’s warehouse, unless agreed otherwise in writing between Buyer and Seller and do not include any taxes, duties or similar levies, now or hereafter enacted, applicable to the Products.  Seller will add taxes, duties and similar levies to the sales price where Seller is required or enabled by law to pay or collect them and these will be paid by Buyer together with the price.
3. PAYMENT.  Unless otherwise agreed to in writing between Seller and Buyer, payment for the Products shall be made Cash On Delivery.  Payment by Buyer shall be made in full in the currency set out in the sales invoice and without any deduction whether by way of set-off, counterclaim, discount, abatement and/or suspension or otherwise unless the Buyer has a valid court order requiring an amount equal to such amount to be paid by Seller to Buyer.   Seller may offer varying credit options to Buyer, subject to certain approvals and the remainder of this Section 3.  Buyer acknowledges and agrees that any order for the Products made by Buyer will not be accepted unless and until Buyer has (i) executed a copy of these Terms and Conditions and the applicable order; and (ii) paid the Deposit.  No payment shall be deemed to have been received until Seller has received cleared funds. No discount is allowed for early payment unless agreed to in writing by Seller. In addition to any other rights and remedies Seller may have under applicable law, interest will accrue on all late payments at the rate of eighteen percent (18%) per annum or the applicable statutory rate, whichever is higher and to the extent permitted by applicable law, from the due date until payment in full. All deliveries of Products agreed to by Seller shall at all times be subject to credit approval of Seller. If, in Seller’s judgment, Buyer’s financial condition at any time does not justify delivery of Products on the above payment terms, Seller may require full or partial payment in advance or other payment terms as a condition to delivery, and Seller may suspend, delay or cancel any credit, delivery or any other performance by Seller.  In the event of any default by Buyer in the payment of any fees or charges due, or any other default by Buyer, Seller shall have the right to refuse performance and/or delivery of any Products until payments are brought current and Seller may suspend, delay or cancel any credit, delivery or any other performance by Seller. Such right shall be in addition to, and not in lieu of, any other rights and remedies available under the Agreement or at law.
4. DELIVERY.  Products shall be delivered FOB Seller’s warehouse, unless otherwise agreed in writing. Delivery dates communicated or acknowledged by Seller are approximate only, and Seller shall not be liable for, nor shall Seller be in breach of its obligations to Buyer, for any delivery made within a reasonable time before or after the communicated delivery date.  Seller agrees to use commercially reasonable efforts to meet the delivery dates communicated or acknowledged by it on the condition that Buyer provides all necessary order and delivery information sufficiently prior to the such delivery date.  Buyer will give Seller written notice of failure to deliver and thirty (30) days within which to cure. If Seller does not deliver within such thirty (30) day period, Buyer’s sole and exclusive remedy is to cancel the affected and undelivered portions of the Agreement.  Title in the Products shall pass to Buyer upon payment in full of the purchase price in respect thereof.  Where the Buyer’s right to possession has terminated Seller has the right, without prior notice being required to repossess the Products delivered.  Buyer herewith irrevocably authorizes Seller, or any third party designated by Seller, to enter those premises of Buyer where the Products are stored for the purpose of repossessing the Products.  All costs related to the repossession of the Products are borne by Buyer. Risk of loss in the Products shall pass to Buyer upon consignment to the carrier at Seller’s warehouse. If Buyer fails to take delivery of Products ordered, then Seller may deliver the Products to Buyer at Buyer’s cost.  If Buyer’s failure to take delivery continues for more than  thirty (30) days from the original scheduled delivery date, then Seller will have the right to retain all sums paid by Buyer and may dispose of the Products as Seller sees fit, including via resale, and Buyer shall have no further rights or title therein.  Such right shall be in addition to, and not in lieu of, any other rights and remedies available under the Agreement or at law.  In the event that production is curtailed for any reason, Seller shall have the right to allocate its available production and Products, in its sole discretion, among its various customers and as a result may sell and deliver to Buyer fewer Products than specified in the Agreement, as the case may be.
5. FORCE MAJEURE.  Seller shall not be liable for any failure or delay in performance if: (i)  such failure or delay results from interruptions in the Product manufacturing process; or (ii)  such failure or delay is caused by Force Majeure as defined below or by law.  In case of such a failure as set forth above, the performance of the relevant part(s) of the Agreement will be suspended for the period such failure continues, without Seller being responsible or liable to Buyer for any damage resulting therefrom.  The expression “Force Majeure” shall mean and include any circumstances or occurrences beyond Seller’s reasonable control, whether or not foreseeable at the time of the Agreement, as a result of which Seller cannot reasonably be required to execute its obligations, including, but not limited to force majeure and/or default by one of Seller’s suppliers. In the event that the Force Majeure extends for a period of three (3) consecutive months (or in the event that the delay is reasonably expected by Seller to extend for a period of three (3) consecutive months), Seller shall be entitled to cancel all or any part of the Agreement or Buyer’s order(s) without any liability towards Buyer.
6. INFORMATION. Information given in data sheets, brochures, etc. is only given for informational purposes and shall not be binding upon Seller.  Seller is not obligated to make inquiries regarding the intended use of the Products or the circumstances under which the Products will be used by Buyer. 
7. CLAIMS.  Upon receipt of the Products, Buyer, or such other person accepting the Products, shall carefully inspect the shipment of Products for completeness and integrity. Any quantity discrepancies, damage or other non-conformity must be noted in writing upon receipt of the Products.  Failure to make a claim according to the Agreement shall constitute an irrevocable acceptance of the Products by Buyer.  Buyer’s exclusive remedy for any defect in delivery is limited, at Seller’s option, to Seller’s repair or replacement within a reasonable time of any non-conforming Products.

8. RETURNS.  All sales are FINAL, unless Buyer obtains prior written authorization from Seller (“Return Authorization”).  Any Products permitted by Seller to be returned must be in their original condition together with their original unmarked packaging and Buyer shall pay a restocking fee of twenty five percent (25%) of the price of such returned Products. Seller may refuse to accept Products for return, for any or no reason, upon its sole discretion. Products returned without a Return Authorization will either be rejected or returned by Seller and any costs associated with the return shall be borne by Buyer.
9. WARRANTIES. PRODUCTS ARE SOLD ONLY WITH THE 1-YEAR LIMITED WARRANTY ATTACHED HERETO AND MADE AN INTEGRAL PART OF THESE TERMS AND CONDITIONS. THIRD-PARTY PRODUCTS ARE SUBJECT ONLY TO THOSE WARRANTIES EXTENDED BY SUCH THIRD PARTIES.  Seller hereby expressly disclaims all warranties either express or implied, including without limitation, THE IMPLIED WARRANTIES OF merchantability, fitness for a particular purpose AND NONINFRINGEMENT. SELLER’S PERSONNEL IS NOT AUTHORIZED TO ALTER THESE WARRANTIES.
10. LIMITATION OF LIABILITY.  SELLER SHALL NOT BE LIABLE FOR ANY LOST PROFITS, LOST SAVINGS, LOSS OF REPUTATION, LOSS OF GOODWILL, INDIRECT, INCIDENTAL, PUNITIVE, SPECIAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR IN CONNECTION WITH THE AGREEMENT OR THE SALE OF ANY PRODUCTS BY SELLER OR THE RESALE OF THE PRODUCTS BY ANY THIRD PARTY, OR THE USE THEREOF WHETHER OR NOT SUCH DAMAGES ARE BASED ON TORT, WARRANTY, CONTRACT OR ANY OTHER LEGAL THEORY – EVEN IF SELLER HAS BEEN ADVISED, OR IS AWARE, OF THE POSSIBILITY OF SUCH DAMAGES. SELLER’S AGGREGATE AND CUMULATIVE LIABILITY TOWARDS BUYER UNDER ANY AGREEMENT SHALL NOT EXCEED AN AMOUNT OF TEN PERCENT (10%) OF THE RELATED AGREEMENT.
11. INDEMNITY.  Buyer shall indemnify, defend and hold harmless Seller and its associated parties including, but not limited to, its officers, directors, agents, employees, affiliates, representatives, successors and assigns from and against any and all third party claims for losses, liabilities, costs and expenses, including legal fees in relation to any loss or damage to property or injury to person (including death) arising from (a) breach by Buyer of any of its obligations herein contained; (b) negligent use, misapplication, improper installation, handling or implementation of the Products by Buyer; and/or (c) any modification of the Products by Buyer without the express written authorization of Seller, including, but not limited to formulating, packaging and/or finishing the Products in any manner whatsoever or integrating the Products into other products.  Buyer shall not join, settle or otherwise compromise or dispose of any such claim or liability in any manner without the prior written consent of Seller. 
12. PRODUCT SPECIFICATIONS. Seller may from time to time make changes in the specification of the Products which are required to comply with any mandatory laws and regulations regarding the nature or the quality of the raw materials and/or materials applied in the delivered Products or which do not materially affect the quality or fitness for purpose of the Products.
13. TAXES.  Any sales, excise, or other taxes, if any, applicable to the Product(s), shall be added to the purchase price (calculated at the published rate at time of delivery) and shall be paid by Buyer unless Buyer provides Seller with an exemption certificate acceptable to the taxing authorities.  Any taxes which Seller may be required to pay or collect under any existing or future law, upon or with respect to the sale, purchase, delivery, storage, processing, use or consumption of any of the Product(s), including taxes upon or measured by the receipts from the sale thereof, shall be for the account of Buyer, who shall promptly pay the amount thereof to Seller upon demand.
14. BREACH AND TERMINATION.  Without prejudice to any rights or remedies Seller may have under the Agreement or at law, Seller may, by written notice to Buyer, terminate with immediate effect the Agreement or any part thereof without any liability whatsoever, if: (a) Buyer violates or breaches any of the provisions of the Agreement; (b) any proceedings in insolvency, bankruptcy (including reorganization) liquidation or winding up are instituted against Buyer, whether filed or instituted by Buyer, voluntary or involuntary, a trustee or receiver is appointed over Buyer, or any assignment is made for the benefit of creditors of Buyer.  Upon occurrence of any of the events referred to above, all payments to be made by Buyer under the Agreement shall become immediately due and payable.  In the event of cancellation, termination or expiration of an Agreement the terms and conditions destined to survive such cancellation, termination or expiration shall so survive.

15. APPLICABLE LAW AND FORUM. All offers, confirmations and Agreements are governed by and construed in accordance with the laws of the State of New York. All disputes arising out of or in connection with any Agreement shall first be attempted by Buyer and Seller to be settled through consultation and negotiation in good faith in a spirit of mutual cooperation. All disputes which cannot be resolved amicably shall be submitted to the exclusive jurisdiction of the courts of New York, NY, provided that Seller shall always be permitted to bring any action or proceedings against Buyer in any other court of competent jurisdiction. The United Nations Convention on Contracts for the International Sale of Goods shall not apply to any offer, confirmation or Agreement. Nothing in this Section 13 shall be construed or interpreted as a limitation on either Seller’s or Buyer’s right under applicable law for injunctive or other equitable relief or to take any action to safeguard its possibility to have recourse on the other party.

16. GENERAL PROVISIONS. The invalidity or unenforceability, in whole or in part, of any provision herein shall not affect the validity or enforceability of any other provision of these Terms and Conditions.  The headings contained herein are for purposes of convenience only and shall not control or affect the meaning or construction hereof.  These Terms and Conditions may be signed in one or more counterparts (including by facsimile or e-mail), each of which shall be deemed an original, but all of which shall constitute the same instrument.  For the avoidance of any doubt, these General Terms and Conditions do not apply to consumers. Whenever “written” or “in writing” is used in these Terms and Conditions, in addition to a formal writing, it shall mean by fax or e-mail. 
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